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The United States of America appeals the bankruplcy court' order and
judgment excepling trem discharge certain tax labilities of Deblor Gary Wayne
Colsen (“Dcbtor”) pursuant to 11 U.S.C. § 523(a)(1)(B)(i). Wchave jurisdiction over
this appeal from the final order of the bankruptcy court. See 28 U.S.C. § 158(b). For

the reasons sel forth below, we affirm.

ISSUE

The issuc on appcal is whether the Debtor’s 1040 Forms filed aficr the Internal
Revenue Service had assessed the tax liabilities qualify as returns for purposes of
dischargeabilily under 11 U.S.C. § 523(a)(1)(B)(1). The bankrupicy court enlered
summary judgment in favor of the Debtor defermining that the 1044) Forms qualified
as returns and that the Debtor’s tax obligation was not excepted from discharge under
11 U.S.C. § 523¢a)(1)(B){i). We agree thal the Debior’s 1040 Fortus coustilule tax
returns under 11 U.S.C. § 523(a)(1)(B)(i).

BACKGROUND

The Debtor failed to timely file income tax refumns for years 1992 through
1996. In December 1997, the Internal Revenue Service prepared substitutes for
returns for those years pursuant to 26 U.S.C. § 6020(b). In April 1998, the Internal
Revenue Service issued notices of deficiency for tax years 1992 through 1995. In
February 1999, the Internal Revenue Service issued a notice of deficiency for tax year
1996. The notices of deficiency informed the Debtor of the amounts of the tax
deficiencies calculated by the Internal Revenue Service and advised the Debtor of his
right to seek a redetermination of these deficiencies with the United States Tax Court.
The Debtor did not respond to the deficiency netices nor scek a redetermination in

'The Honorable William L. Edmonds, United States Bankruptcy Judge for
the Northern District of Iowa.
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the Tax Court. In November 1998 and July 1999, the Intemal Revenue Service
assessed laxes, interesl, and penallies against the Deblor for tax years 1992 through
1996.

In Seplember and October ot 1999, the Deblor prepared and filed 1040 Forms
for tax ycars 1992 through 1996. The Internal Revenuc Scrvice cxamined the 1040
Forms and authorized partial abatements of the taxes and interest it had previously
assessed agamst the Debtor for tax years 1992 (hrough 1996.

On February 10, 2003, the Debtor filed a petition for relief under Chapter 7 of
(he Uniled States Bankrupicy Code (“Bankrupicy Code™). The Deblor received a
dischargc in bankruptcy on May 28, 2003.

The Debtor initiated an adversary proceeding to determine the dischargeability
of his federal income tax liabilitics for tax years 1992 through 1998. The United
Statcs did not challenge the dischargeability of the Debtor’s 1997 and 1998 incoine
tax liabilitics. The Debtor’s income lax liabililies tor years 1992 through 1996
rcmaincd in dispute.

The Uniled Siates filed a motion for summary judgment seeking a
dctermination that the 1040 Forms filed by the Debtor after the Internal Revenue
Service had prepared substitutes for returns, issued notices of deficiencies, and
assessed the lax labilities did not qualify as returns under 11 U.S.C. § 523(a)(1){(B)(1)
and that thercfore the taxes were cxcepted from discharge. The court concluded that
the 1040 Forms were returns for purposes of 11 U.S.C. § 523(a)(1)(B){1). The court
entered ils erder denying the Uniled Stales’ motion for summary judgment and
determining that the Debtor’s tax liabilitics for tax ycars 1992 through 1996 were
discharged. The order essentially granted summary judgment in favor of the Debtor.
The Uniled States appealed that order.
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STANDARD OF REVIEW

The facts arc not in disputc. Wc review the bankruptey court’s cntry of
summary judgment de novo. Pedrozav. Cintas Corp. No. 2, ___F3d__ ,2005 WL
323694 (8" Cir. 2005); Ahtborn v. Arkansas Department of Human Services,
F3d ___, 2005 WL 292502 (8" Cir. 2005); Ferris, Baker Watts, Inc. v. Stephenson
(In re MJK Clearing, Inc.), 371 F.3d 397 (8" Cir. 2004). A grant of summary
judgment will be atfirmed it there is no genuine issue of material fact and the moving
party is cntitled to judgment as a mattcr of law. Ahtborn, 2005 WL 292502 at *2,

DISCUSSION
I Summary Judgment May be Entered in Favor of Non-Moving Party

Summary judgment is appropriate when the pleadings, depositions, answersto
inmterrogatories, and admissions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. Fed. R. Civ. P. 56, applicable herein pursuant to
Fed. R. Bankr. P. 7056; Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
Summary judgment may be entered in faver of a party who has not reguested
summary judgment as long as the party against whom summary judgment is entered
was given proper notice and an oppertunity to respond before the entry of summary
judgment. Celotex, 477 U.S. at 326; Madewell v. Downs, 68 F 3d 1030, 1048-49 (8"
Cir. 1995); Interco Inc. v. National Surety Corp., 900 F.2d 1264, 1268-69 (8" Cir.
1990). Consequently, the fact that the Debtor had not requested summary judgment
did not preclude the bankruptcy court from entering summary judgment in his favor.
By filing its motion for summary judgment, the United States was clearly aware that
the 1ssue would be considered by the court. Indeed, the United States expressly
represented to the court that no material facts were in dispute and asked the court io
reach a legal conclusion. The fact that the court reached the opposite legal conclusion

4
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than the ene sought by the United States docs not change the fact that the United
Stales had ample opportunily io present ils posilion prior io enlry of the summary
judgment.

.  Section 523(a)(1)(B)() of the Bankruptcy Code
A. Taxes Exempt from Discharge

A bankruptcy discharge does not discharge an individual from a debt for a tax
with respect to which a return, if required, was not filed. 11 U.S.C. § 523(a)(1)(B)1).
This is one of several categories of tax liabilities which are excepted from discharge.
Also excepted from discharge are tax liabilities arising between the date of an
involuntary bankruptcy petition and the entry of an order for relief; taxes entitled to
priority under the Bankruptcy Code; taxes for which a required return was filed late
and within two years preceding the bankruptcy petition; and a tax with respect to
which the debtor made a fraudulent return or wilfully attempted to evade or defeat
such tax liability. 11 U.S.C. §§ 502¢f), 507(a)(2) and (&), and 523(a)(1). Income
taxes which qualify for priority under the Bankruptcy Code and are consequently
excepted from discharge include those for which a return was last due within three
years before the filing of the bankruptey petition; those which were assessed within
240 days before the petition date;? and certain taxes which were not assessed prior to
the petifion date and which are assessable post-petition. 11 U.S.C. § 507(a)(8). The
Bankruptey Code provisions which provide priority to certain tax liabilities and
which except certain tax liabilities from discharge reflect a compromise between the
interests of three competing constituencies: the government’s interest in maximizing
tax revenue collection; other creditors’ interests in sharing in distributions from
bankruptcy estates; and the debtor’s interest in a fresh start. The compromise is

2 This time limit is extended in the event of an offer in compromise.



03/2%5/200% 10:15AM 8TH CIRCUIT US COURT OF APPEALGS PAGE 8 OF 17

designed to ensure that taxing authorities have some time to attempt to collect taxes
prior to any discharge. In the event of a bankrupley eslate wilh assels, the laxing
authoritics reecive distributions ahcad of general unscecured ereditors with respeet to
certain relatively recent tax liabilities. Older taxes do not receive priority, however.
Otherwise taxing authorities mighl receive all disiributions from the eslale to the
complcte cxclusion of other creditors. Honest debtors are provided relict from older
tax liabilities which the taxing authorities have not collected prior to bankruptcy,
despiie the opportunity (o do so.

B. What is a Return?

The partics disagree as to whether the Debtor’s 1040 Forms filed post-
assessment qualify as returns for purposes of Section 523(a)(1)(B)(i). The statutory
language does nol include any qualifiers for the lerm “retum.” Theretore, an initial,
plain mcaning rcaction to the languagc is that a signed 1040 Form is a rcturn no
matter when it is filed. This result is bolstered by the fact that other scetions
expressly reter (o late returns® and (o (he timing of an assessment.* When Congress
wantcd to makc the timing of a rcturn and of asscssment rclevant for purposcs of
dischargeability it did so. By omission, timing does not appear to be a factor under
Section 523(2)(1){(BX1). Though il 1s appealing, the plain meaning analysis does not
adequatcly address the complexitics of the issne. We must delve deeper into the
meaning of the word “refurn.”

The word “rcturn” is not defined in the Bankruptey Code. Undefined terms
usually are given their plain and ordinary meaning. This particular word has many
meanings in ils noun form, ranging from the act of sending something back (o a

11 ULS.C. § 523(a)(1)(B)(11).

11 U.S.C. §§ 507(a)(8XAX11) and 523(a)(1 A).
6
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stroke in the game of tennis. In this instance, the word is used in the context of taxes.
Theretore, we look Lo lax sources for a defimilion ef the word.

Surprisingly, neither the United States Tax Code (“Tax Cede”) nor the
regulations promulgated n conneclion therewith detine the erm “return.” The Tax
Court, howcver, has developed a uniformly aceepted definition of a tax return which
involves a four-prong analysis: (1) the document must contain sufficient data to
calculate lax hability; (2) the document must purport (o be a return; {3) there must be
an honest and rcasonablc attempt to satisfy the requircments of the tax law; and
(4) the taxpayer must execute the return under penalty of perjury. Beard v.
Commissioner of Internal Revenue, 82 T.C. 766,777 (T.C. 1984), aff’d, 739F.2d 139
(6™ Cir. 1986). We belicve that the application of the definition of a tax term which
isuniversally accepted in the tax arena promotes uniformity and is appropriate in this
conlexl absenl any indication to the contrary in the Bankruptcy Cede.’

*Congress is presumed to be aware of uniformly accepted definitions and
has taken no action to define the term “return.” Congress has amended Section
523 of the Bankruptey Codc governing liabilitics cxcepted from discharge
numcrous times sinec the Tax Court enunciated the Beard test, which itsclf was
based on Supreme Court precedent predating the current Bankruptcy Code. See,
e.g., the Criminal Victims Protection Act of 1990, Pub. L. No. 101-581, § 2
(1990), the Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No.
103-322 §320934 (1994), and the Bankruptcy Reform Act of 1994, Pub. L. No.
103-394 (1994). Consequently, Congress can be presumed to have intended the
use of the Beard definition of tax return in the context of Bankruptcy Code
Section 523,

No Umited States Courl of Appeals which has addressed the issue in (his
context has applied any definition of “return™ other than the Beard test. Moroney
v.United States (In re Moroney), 353 F.3d 902, 905 (4* Cir. 2003); United States
v. Hatton (In re Hatton), 220 F.3d 1057, 1060-61 (9" Cir. 2000); United States v.
Hindenlang (In re Hindenlang), 164 F.3d 1029, 1033-34 (6" Cir. 1999),
Furthermore, the United States Supreme Court has supported a uniform definition
of the term within the Tax Code. Germantown Trust Co. v. Commissioner of

T
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C. Honest and Reasonable Attempt to Satisty Tax Law

We next turn our atiention to the application of the Beard test to the present
case. The partics agrec that three of the four prongs are met: (1) the document
coniains suthicient daia lo caleulate tax liability; (2) the docurnent purporis (o be a
rcturn; and (3) the Debtor exceuted the return under penalty of perjury. The partics
disagree as to whether the Debtor’s 1040 Forms constitute honest and reasonable
atlempis Lo satisty (he requirements of the tax law.

The United States argues that the filing of a 1040 Form after the Internal
Revenue Service has assessed the (ax per se canmol conslitule an honest and
rcasonable attcmpt to satisfy the requirements of the tax law. If such a per se rule
applies, summary judgment in its favor is proper. If not, we must decide whether the
Deblor made an honest and reasonable allempt (o salisty the lax laws,

D. Appecllate Court Determinations of What Censtitutes a
Return in the Bankrupicy Context

Three Courts of Appeals have addressed the issue of what consfitutes a tax
return under Section 523 of the Bankruptcy Code. In United States v. Hindenlang (In
re Hindenlang), 164 F.3d 1029, 1035 (6" Cir. 1999), the Sixth Circuit Court of
Appeals concluded that a 1040 Form filed after assessment did not qualify as a return
under Section 523(a)(1)(B). The court noted that the Tax Code does not specify when
a late tax form no longer qualifies as a return under the tax law. /d. at 1033, The
court also observed that a form filed after the taxpayer failed to respond to a
deficiency notice and after the government had assessed the tax liability served no tax
purpose. In that case, this fact alone was sufficient for the government to meet its

Internal Revenue, 309U S 304, 308-09 (1940). We have no reason to belicve
Congress intended a different meaning for the term in the context of the
Bankruptcy Code.

OF 17
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burden of establishing that the debtor’s action in filing the forms was not an honest
and reasonable cttorl lo salisty the tax law. fd. al 1034-35. The court held that if the
document scrved no purposc under the Tax Code, such document could not as a
matter of law qualify as an honest and reasonable attempt to satisfy the requirements
of the tax law. Id. al 1035.

In United States v. Hatton (In re Hatton), 220 F 3d 1057 (9" Cir. 2000), the
Ninth Circuit Court of Appeals delermined thal the combination of a substitute for
rcturn prepared by the Internal Revenue Scrviee and an installment agreement signed
by the taxpayer did not constitute a return under Section 523(a)(1){B)(i). The court
concluded that neither document was signed by the laxpayer under penalty of perjury,
thus failing to satisfy that clement of the Beard test. Id. at 1061. The court also
concluded that the installment agreement and the substitute return did not qualify as
an honest and reasonable allempt to satisty (he requirements of the tax law because
the taxpaycr never filed a return on his own initiative and never attempted to curc this
failure until after the Internal Revenue Service threatened to levy his wages and bank
account and seize his personal properly. /Id. The Hatfon case is factually
distinguishable from the Debtor’s casc becausc here, among other things, the Debtor
did file a signed tax return.

In Moroneyv.United States (In re Moroney), 353 F 3d 902, 907 (4" Cir. 2003),
the Fourth Circuit Court of Appeals determined that a taxpayer’s 1040 Forms filed
al least four years afler onginally due and more than two years atler the Inlernal
Revenue Service had prepared substitutes for returns did not qualify as returns for
purposes of Section 523(a)(1)(B){i) because they did not represent honest and
reasonable allempis Lo comply with the lax laws. The courl expressly rejecled a per
se rulc that a post-asscssment filing can never qualify as a rctorn for purposcs of
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Section 523(a)(1XB)i).° Instead, the court relied on the facts and circumstances of

the case lo reach its conclusion.

Two Bankruptcy Appellate Panels have also addressed the issue before us. In
Savage v. Internal Revenue Service (In re Savage), 218 B.R. 126 (B AP. 10" Cur.
1998), the Tenth Circuit Bankrupicy Appellaic Panclconcluded that 1040 Forms filed
after the Internal Revenue Service had prepared substitutes for returns qualified as
reiurns for purposes of Section 523(a)(1)(B)(1) of the Bankrupicy Code. The court
rcached its conclusion without consideration of the Beard test, noting that whilc the
Beard definition “appears to have application to the interpretation of ‘return’ in
§ 523(a)(1)(B),” the Internal Revenue Service had failed lo raise ihe argument at trial.
Id. at 132-33.

In United States v. Nunez (In re Nunez), 232 BR. 778 (B.AP. 9" Cir. 1999),
thc Ninth Circuit Bankruptey Appcllate Pancl affirmed the bankruptey court’s
conclusion that 1040 Forms filed nine years late and after assessment by the Internal
Revenue Service were returns under Section 523¢aX 1 XB)(1). The courl delermined
that pricr asscssment is not an absolutc bar to a later-filed document qualifying as a
return. In applying the Beard test, the court noted that the good faith element only
requires thal the document appear on ils tace Lo be an honest and genuine endeavor
to satisfy the tax law. The intent at the time of the filing is the only relevant inquiry.
Any other considerations address a fraud analysis under Section 523{(2)(1)(C) of the
Bankrupicy Code.

The appellate courts which have addressed the issue agree that the Beard test
controls. However, they disagree as 1o the meaning of the honest and reasonable

‘In rejecting the government’s request for a per se rule, the Court stated,
“This simply goes too far.,” Id.

10
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prong. A deeper look into the origin of the Beard test is necessary to shed light on
whal conslilutes an honest and reasonable allempl (o satisty the (ax laws.

E.  Origin of Beard Test

In order to determine what is meant by an honest and rcasonable attcmpt to
satisfy the tax laws, we look to the origin of the phrase. The Supreme Court first used
the terms “honestly” and “ressonably” in the lax conlexi in Florsheim Bros. Drygoods
Co. v. United States, 280 U.S. 453 {1930). In Florsheim, thc Supreme Court
determined that a form entitled Tentative Return and Estimate of Corporation Income
Taxes and Request for Extension of Time for Filing Return (“1031T Fonm™) was not
a rcturn for purposcs of activating the statute of limitations. For the tax year at issuc,
Congress did not enact the tax law until nineteen days before corporate tax returns
were due. Realizing the ditficully corporativns would have in timely completing tax
rcturns, the Commissioncr of the Internal Revenue Service created the 1031 T Form
which required an oath of the corporate president or treasurer, a statement that one-
fourth of the estimated amount of taxes due accompanied the form, and a request for
an cxtension of time to file the return with a reason for the extension request. The
form was designed to enable corporations to avoid penalties and interest for failure
lo tmmely file returns. The laxpayers in question limely filed the 1031T Forms and
later filed full rcturns on the preseribed forms.  Thereafter the Internal Revenuc
Service assessed additional taxes. The assessments were timely if the statute of
limitations began {0 run upen ihe filing of the full retums bul were tardy if the statule
of limitations began upon the filing of the 10317 Forms. In addressing whether or
notthe 103 1T Forms were returns for statute of limitations purposes, the Court stated
that the “word ‘return’ is not a technical word of art.” 280 U.S. at 462. The Courl
noted that the filing of an incomplete or defective returm is sufficicnt to start the
running of the limitations period because “the defective or incomplete return purports
o be a specific slalemen( of the ilems of mcome, deductions, and credils in

compliance with [the applicable tax code scetien]. And, to have that cffeet, it must

11
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honestly and reasonably be intended as such.” fd. 1he 1031T Form did not contain
a slatement of mcome, deductions, and credits and therefore did not guality as a
rctun for limitations purposcs.

The Supreme Court used Lhe phrase “honest and genuine endeavor lo salisty
the law” in the tax context in Zellerbach Paper Co. v. Hefvering, 293 U.S. 172, 180
(1934). In Zellerbach, the Supreme Court was again asked to determine when the
slatue of limilations for deficiency assessments began lo run. The corporale laxpayer
at 1ssuc had filed timcly returns under the tax laws applicablc at the time. After the
returns were filed, Congress enacted a new tax law with a retroactive effect. The
Commissicner of the Inlernal Revenue Service issued Treasury Decisions advising
taxpaycrs who had filed returns under the prior law and who werce subjeet to an
additional tax by virtue of the change to file new or supplemental returns. The
corporate laxpayer did nol file a new or supplemental relurn. Seven years atler the
corporate taxpaycr had filed the return, the Internal Revenue Service issued notices
of deficiency assessments for the tax year in which the taa laws changed. The
timeliness of the deficiency assessimenis turned on whether the return was a returm in
hight of the subscquent change in the law, The Commissioncr argucd that the retum
filed by the taxpayer was not the return which was required by the later law. The
Courl concluded thal the new law merely required an amended or supplemental return
and that such requircment did not deprive the taxpayer’s return of its status as such.
The Court noted that “[plerfect accuracy or completeness is not necessary to rescue
a relurn from nullity, it it purports lo be a return, is sworn to as such (Lucas v. Pilliod
Lumber Co., 281 U.S. 245, 50 5.Ct. 297, 74 L Ed. 829, 67 A L R. 1350) and cvinccs
an honest and genuine endeavor to satisfy the law.” 293 U.S. at 180. The Court
added that “[t]his 1s so though at the lime of filing the omissions or inaccuracies are
such as to makc amcndment necessary.” Id.

The Supreme Court later relied on Zefferbach to conclude that fraudulent
returns were not nullitics despite the fact that they “were not honest” Badaracco v.

12
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Commissioner of Internal Revenue, 262U 8. 386, 397 (1984). The fraudulentreturns
were 1n fact relurns where they “purporied Lo be returns, were swom Lo as such, and
appecarcd on their faces to constitutc cndeavors to satisfy the law.” fd. The Supreme
Court has thus clarified that the phrase “evinces an honest and genuine endeavor to
salisty the law” in Zeflerbach includes documents which appear on their face lo
constitutc cndcavors to satisfy the law, rcgardless of the taxpayer’s intent at the time
the document was filed. Subjective intent is therefore not relevant in determining
whether a document is an “honest and reasonable atlempt (o salisfy the law.” Instead,
objcctive intcnt as apparent on the face of the document is sufficient to satisfy this
prong of the Beard test.

F.  Test for Honest and Reasonable Prong of Beard Test

Afier considering the toregoing cases, we reject a per se rule that a return filed
post-asscssment cannot be an honest and rcasonable attempt to satisfy the tax law and
therefore cannot be a retwrn. To the extent Hindenlang holds otherwise, we
respecttully disagree with the Sixth Circuil Courl of Appeals. Instcad we agree with
the Moroney, Savage and Nunez courts which looked beyond the fact that the 1040
Forms were filed post-assessment to determine whether the forms represented honest

angd reasonable atlempls 1o satisty the (ax laws.

This brings us to the next question: What is the test for determining if a
document is an honest and reasonable atlempt to satisty (he tax laws? The Supreme
Court has madc it clear this is an objective and not a subjeetive test. If a subjective
test applied, then a fraudulent return could not be a return; yet the Supreme Court has
told us otherwise in Baduracco. Furthermore, 1f the laxing authority is required lo
cstablish subjective intent under Scetion S23(a)(1)B)(i) of the Bankruptey Code —
namely that the debtor did not intend the document to be an honest and genuine
attemnpt to satisty the tax law —how is this ditferent than establishing thal the deblor
madc a fraudulent return or wilfully attempted in any manner to cvade or defeat such

13
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tax under Section 523(a)(1)(C)?’ We thus must look at the documents — in this case
the 1040 Forms —and delermine if they appear on their faces o constilule endeavors
to satisfy the law. Badaracco, 464 1.8, at 397,

Applying this lesi (o the facis before us, we conclude thai ithe Debior’s 1040
Forms do in fact appcar on their faces to be tax returns. In fact, the Intcrnal Revenuc
Service modified the Debtor’s tax liabilities afier receipt of the 1040 Forms. The
documents thus appeared Lo the Iniernal Revenue Service (o be honest stalements of
incomgc, deductions, and credits —all information neccessary to calculate the Debtor’s
tax liabilities. Accordingly, the Debtor did file tax returns for the years in question
and, therefore, the laxes are nol excepled from discharge pursuant lo
Scction 523(a)(1)B)(i) of the Bankruptey Codc.

This resull is consislent with a plain reading ot the statulory language which
docs nof contain any modificrs for the form “return.” It is likcwisc consistent with the
Supreme Court’s usc and intcrpretation of the phrase *honest” in connection with
whal conslitules a lax relum. Additionally, this result is consisieni with the
Bankruptcy Codc’s intent with respect to taxes: taxes should not be discharged unless
the taxing authorify has had an opportunity to collect them. The time limitations in
the Bankruplcy Code relaling (o laxes are designed Lo ensure that taxing authoriiies
havc the opportunity to colleet taxcs before any discharge in bankruptey. Asa result,

By excluding from discharge both taxes for which no return was filed and
taxes for which fraudulent returns were filed, Congress created two separate
exceptions. If Congress meant for a subjective test to apply to determine whether
a properly filled out tax form is a return, Section 523(a){1)(B)(i) is unnecessary
beeause Scetion 523(a)(1)(C) cxempts any tax where the taxpayer’s motive was
other than honest. We select an interpretation which gives meaning to each
subsection.

14
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recent taxes are entitled to priority and excepted from discharge.® Furthermore,
lardiness in filing a return does nol prohibit the discharge of a lax liabilily unless the
latc tax rcturn was filed less than two years before the petition datc.® Again, this
provision allows the taxing authority an opportunity to attempt to collect the taxes
before a deblor can discharge the liabilily. In the instant case the Internal Revenue
Scrvice had an opportunity to collect the Debtor’s income tax liabilitics for tax years
1992 through 1996. The Internal Revenue Service assessed the taxes in 1998 and
1999, at least three and a half years before the bankrupley filing. Additionally, the
Debtor filed the returns morc than three years before filing bankruptey. The Debtor’s
income tax liabilities for tax years 1992 through 1996 do not fall within the exception
lo discharge sel forth in Seetion 523{a)(1)(B)(i) of the Bankruptcy Code.

CONCLUSION

The 1040 Forms filed by the Debtor after the Internal Revenue Service had
asscssed the Debtor’s tax liabilitics qualify as relums pursuanl (o
Section 523(a)(1)}B)(1) of the Bankruptey Code. Accordingly we AFFIRM the entry
of summary judgment in favor of thc Debtor determining that the Debtor’s tax
liabilities for tax years 1992 through 1996 were discharged.

*Taxes for which a return is last due within three years before the
bankruptcy petition or which are assessed within 240 days before the petition date
are cntitled to priority and excepted from discharge. 11 U.S.C. §§ 507(a)(8)(A)
and 523¢a)(1)(A).

11 U.S.C. § 523(a)(1)(B)(ii).
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